
Extract from Hansard 
[ASSEMBLY - Wednesday, 21 October 2009] 

 p8414d-8416a 
Mr Andrew Waddell; Ms Adele Carles 

 [1] 

ARSON LEGISLATION AMENDMENT BILL 2009 

Second Reading 
Resumed from 20 October. 

MR A.J. WADDELL (Forrestfield) [3.06 pm]: It is our role as parliamentarians to protect the community. We 
need to protect the community against arsonists who want to cause damage to life and property. But we have 
another role. That is to protect the community against overzealous legislation. It is for the former reason that the 
opposition will be supporting this legislation. We believe that arson is a significant problem, and it requires a 
strong response. However, for the latter reason that I have mentioned, we will be proposing several amendments 
to the bill.  

I want to dwell for a moment on some of the elements of the bill that give rise to the need for these amendments. 
One of the interesting things about becoming a member of Parliament is that we read a lot of legislation. That is 
something that as an ordinary member for the community I never had the time—nor, to be honest, the 
inclination—to do. We find ourselves as parliamentarians reading the Criminal Code and coming across things 
that we roughly knew were there, such as the fact that ignorance is not an excuse, and other little niceties in that 
legislation. I have gone through life, and I think most people in the community go through life, thinking that if 
we do the right thing and act sensibly, we are not going to cross any particular line that is going to cause us to 
run into problems. The issue that I have with this legislation is that ordinary people doing relatively ordinary 
things, although not necessarily as carefully as they might do those things, might come a cropper and get caught 
up in some extremely serious penalties.  

The key point here is proposed section 444A, which talks about the duty of a person in control of an ignition 
source or fire. I would like to focus a bit on the question of ignition source. There is not a definition in the bill of 
“ignition source”. Therefore, we can take it that anything that is capable of starting a fire would be an ignition 
source. If we reflect on that for a moment, we realise that in every part of our day, we deal with things that are 
potentially ignition sources.  

Vehicles are potentially ignition sources, a cigarette is potentially an ignition source, electricity is an ignition 
source and a broken bottle left in the sunlight is potentially an ignition source. We then have to ask ourselves: if 
ignition sources are key to the Arson Legislation Amendment Bill 2009, and if ignition sources are so commonly 
found, what is the level of proper care that we have to apply to those ignition sources to avoid a fire? I do not 
believe for a moment that the intent of this legislation is to charge with arson a person who accidentally lets his 
barbecue get out of control and burns down his neighbour’s shed. I do not believe that was the Attorney 
General’s intention, and I take at face value the comments made by many people that the courts or the 
prosecutors certainly would never go to the extent of applying this legislation to bring about a prosecution after 
an event such as that. But I ponder whether this is a question we must consider when legislation is brought 
before us. Should we be relying on the commonsense of the prosecutors and the courts, or should we be framing 
legislation in such a way that it actually expresses our true intention? Should we be avoiding this tendency to 
overreach in an attempt to catch every possible scenario, to the extent that ordinary events in an ordinary home 
could be caught up by the same legislation? I think we should try to be very clear about our intent and craft the 
legislation very carefully so that it captures those things that we want to be caught and not those things we do not 
want to be caught.  

The amendments that were proposed earlier in debate that go to the question of recklessness really are key to 
drawing that distinction within the legislation. That is, if somebody is acting in a reckless manner, then, yes, he 
should be responsible for those actions. However, if a person who happens to live in a Homeswest home falls 
asleep with a lit cigarette, which is an ignition object, in his hand, and the mattress catches fire and, before the 
person has any capacity to deal with that fire, it gets out of control and destroys the state’s property, I do not 
believe that we expect such a person to face life imprisonment, which is the penalty under this bill.  

The proposed amendment to section 444 of the Criminal Code deletes the penalty of imprisonment for 14 years 
for a normal offence of arson, and the penalty of 20 years in circumstances of racial aggravation, and replaces it 
with life imprisonment. Again, I am not a lawyer and I am not a specialist in these things, but I did ponder why 
14 years’ imprisonment was the penalty for general arson and 20 years was the penalty for arson in 
circumstances of racial aggravation. I tried to cast my mind back to how that situation must have come about, 
and I was reminded of the old days of the Chinese restaurant firebombings. I suspect that that penalty came 
about because of the actions of Jack van Tongeren and his ilk, who were targeting particular racial groups. 

Dr K.D. Hames interjected.  

Mr A.J. WADDELL: Yes. Quite clearly, that amendment must have gone into the legislation at that time to 
demonstrate Parliament’s intention to crack down and say that it was not good enough. 
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Mr C.C. Porter: That’s exactly why it was chosen. 

Mr A.J. WADDELL: I thank the Attorney General. Those penalties will now be replaced with life 
imprisonment, which will obviously exceed those penalties, so it does not really matter what the motivation was. 

Mr J.N. Hyde: Not necessarily; and when I get up, I’ll explain why.  

Mr A.J. WADDELL: Okay. But it makes one wonder how an act as grievous as the firebombings of the 
Chinese restaurants and so forth back in the 1980s made Parliament think that the appropriate penalty was 
20 years, yet today we have legislation before us that could mean that if a home barbecue gets out of control, the 
penalty could be life imprisonment. There does seem to me to be a slightly extreme overreach in that scenario.  

The member for Midland talked about popcorn oil getting out of control and burning down a house or causing 
some problems. I have spoken of barbecues, and other people have spoken of other minor fires. It would be very 
easy to say that we are stretching the point, that we are at the edge and talking about extreme situations, and that 
the legislation states that a person’s duty is not breached if the fire does not spread beyond his capacity to 
extinguish it. I would expect that the majority of times, if a barbecue got out of control or the popcorn oil burnt, 
there would be a capacity to extinguish that fire before it went over that line. But I think it is equally as easy to 
envisage scenarios whereby that type of fire can rapidly get out of control, or whereby the individual who is 
involved is incapacitated in some way and not able to extinguish the fire or is able bodied but simply finds that it 
is not within his capacity to extinguish the fire, and thus that exemption would not come into play. Another 
scenario would be if someone was arc welding and it got out of control and set fire to something in his shed and 
that caused his neighbour’s shed to be burnt down. Again, that would fall within the parameters of this 
legislation. We really have to ask ourselves whether we are concerned with fires getting of out control, or 
whether we are concerned with arsonists. We are clearly concerned with arsonists, and we should restrict the 
debate to that. 

In conclusion, I think some real dangers lurk within this legislation. I think there is a real potential that careless 
people will be caught up in it, and that we may be sending a message that is probably misdirected. We must 
protect the community, but we must maintain a level of perspective about it; we are talking about property. A lot 
of legislation is already in existence that deals with events that result in the loss of life. This legislation is about 
property. The legislation states that property may include vegetation. Again, I could come up with an extreme 
position whereby, under this bill, if I burn my next-door neighbour’s pot plant, I could face life imprisonment. I 
think that is the perspective I want to conclude on: property may be important, but one of more important 
elements we should consider when looking at legislation such as this is the question of liberty. We should take 
into account the rights and expectations of ordinary citizens to live an ordinary life and not do anything 
particularly extreme and not face a sentence of life imprisonment because of the risk of loss of property. 

MS A.S. CARLES (Fremantle) [3.17 pm]: The Greens (WA) recognise the seriousness of the crime of arson 
and we want to ensure that penalties are increased for those found guilty of wilfully lighting fires. The Arson 
Legislation Amendment Bill 2009 amends two pieces of legislation—the Bush Fires Act 1954 and the Criminal 
Code.  

I will deal with the Bush Fires Act amendment first, which I support. Clauses 3 and 4 of the bill amend section 
32 of the Bush Fires Act, which currently provides that a person who wilfully lights fires is guilty of a crime, and 
the penalty is $250 000 or 14 years’ imprisonment, or both. The Arson Legislation Amendment Bill 2009 
amends the act by increasing the penalty to 20 years’ imprisonment, but the $250 000 fine has been removed. I 
would just like to clarify with the Attorney General that it was his intention to remove the fine. I would have 
thought that it would be a good idea to have a pecuniary penalty. 

Mr C.C. Porter: I can answer that by interjection: the sort of elegant way of drafting now is that there is a single 
provision in the Sentencing Act—with the exception of section 41—that allows for a fine in these circumstances, 
as well as for a range of other offences, without specifically putting the fine into every offence. A financial 
penalty will still be available to the court.  

Ms A.S. CARLES: Okay. We could have gone for a $500 000 fine, plus 20 years’ imprisonment, and that could 
have been specified.  

I will now turn to the more problematic amendments to the Criminal Code. Basically, the Greens support the 
thrust of this legislation, but I am very concerned by two specific aspects of it. The first is the insertion of 
proposed section 444A into the Criminal Code.  

Debate adjourned, pursuant to standing orders.  
 


